
Moreover, the collocation issue has already been beaten

to death. This commission has consistently held!] that its

"two-mile, price parity rule" obviates the need for a

competing ESP to have a physical presence in the BOCs'

central offices.~ Additionally, the Georgia PSC, in an

order subsequent to the Georgia He.arycall O[der,

n ~,~, Computer ·IIX, 104 FCC2d at 1037, , 151.;
SOC OHA Order, 4 FCC Red 1, at , 181.-83. Even where this
Commission initiallY adopted a ~ndatory physical
collocation policy in the ExRande4 Interconnection
proceeding, it recognized that such a requirement was not
necessary to achieve technical comparability between a LEe's
and its competitors' enhanced services:

We found [in the <;gmputer III and QDgn
l!etwork Architlscture proceedinqs] tha1:
voluntary BOC use ~f price parity rules,
a form of virtual collocation, fully
addressed the competitive needs
demonstrated by enhanced service
providers. . • • [T]he enhanced service
equipment at issue in computer IXI could
readily be located outside the LEe
central office and achieve technical
comparability with LEe enhanced service
equipment located inside the central
office.

Exgloded lnterconnectLon With LeGal Telephone Company
FAcilities, 7 FCC Rcd 7369, at n.93 (1992), recoD., 8 FCC
Red 127 (1992), vacated in part and remanQed. SUb nom. IDtl.l
Atlantic v. FCC, 24 F.3d 1441 (D.C. eire 1994).

~ ~is probably explains why the Commission, when
alluding in the Notice to the Georqia PSC's decision,
refrained from acknOWledging that the collocation issue was
amonq those addressed in that decision. ~, Notice at •
38.
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specifically declined to adopt a collocation requirement as

a component of its working d.efinition of ONA. sS

Thus, any reliance on the Georgia MemoryCall Order's

"finding" of discrimination in BellSouth's not permitting

others to collocate in its central offices is seriously

misplaced.

c. The "Timing Qf UnbUndling" Issue

Like the two issues above, the "timing of unbundling"

finding is unsupported by a fair readinq of the record in

the Georgia proceeding. the "findinq" is based on the

application of a previousiy unareiculated service

availability expectation, a mischaraeterization of testimony

from the hearing, and a misapplication of the FCC'S eEl and

ONA unbundling requirements. Thus, like the two issues

before it, this "finding" provides no evidence of access

discrimination by BellSouth in its KemoryCall service

introduction.

s, ~, Reyiew of Open Ne1;wQrk Arc:h;i..tecture CONA),
Docket No. 4018-U, released sept, 29, 1993:

Tbe camaission is thus satisried that
the concept of ONA as reflected in the
ONA model is sUfficient for our
consideration of the tariff before us. •

The record inaicates that there are
a number of pendinq dockets now before
the FCC wbich may result in mandated
interconnection, includinq fUll
collocation. . . • EXpansion of the
definition of ONA should be deferred
pendinq those proceedings •

.I$L.., at 4-5.
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First, this "'finding" was based in part on the same

type of analysis that supported the first "finding" above.

Testimony that unbundled call forwarding features previously

had been requested was viewed as sufficient to have

obligated BellSouth to provide them, without consideration

of whether there was any market demand to support such an

offering. Not only is this concept untenable as a matter of

prudent decisionmaking, but it also was a novel expression

of the PSC's regulatory expectations.

Second, relying on the brief of an opposing party, the

order misinterprets the testimony of BellSouth's witness,

attributes the distorted m8aning to him, and then criticizes

him for it.~ Thus, BellSouth is castigated for purportedly

viewinq ONA only as an obligation to make new unbundled

services available when its own enhanced service uses them.

When placed in its proper context, however, it is clear that

the BellSouth witness's statement was simply an articulation

of the CEI standard that is a component of this comaission"s

ONA framework.~ Further, as the witness added, BellSouth

~ Seg, Georgia MepolYCA11 Order, at n.20, citing the
post hearinq brief ot Cox Enterprises, Which quoted a small
portion of BellSOuth's witness·s tes~imony: "ONA says when
we use those services ourselves, we are required to make
thea available."

~

at 532:
~, ~, Georgia MemoryCall Proceeding Transcript

The strict requirement of ONA, if you're
familiar with our eEl plans and what
we're asked to do, is that when we were
qoinq to offer any enhanced service, we

(continued•.. )
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had already gone beyond the eEl obligation and had begun

making the new features available across its region well in

advance of any widespread Memorycall serVice deployment.'8

For- this, BellSouth was inexplicably chastised "because af

what it may well signal with respect to [BellSouth's]

purported commitment to a proper open Network Architecture

program. ,,~9 Again, there is no basis for relying on this

third "finding" as an indicator of likely access

discrimination by any BeC.

* * "* * * * *

S1 ( ••• continued)
had to make the services that our
enhanced services were going to use
(available] on the same terms and
conditions to anybOdy else, which we've
always done.

sa I!L. In fact, the witness had earlier testified to
the same effect:

As far as ONA qoes, you kno~, we are
committed to deploying the ONA features
reqardless of what this commission does with
Memorycall, so in some ways I see those as
separate issues. It is true that MemoryCall
does bUy from the tariff eertain ONA services
like SMeI, just as anyone else could. But we
have already filed and this Commission has
already approved a number of ONA services,
such as call forward busy line, donlt answer,
which y'all approved on a statewide basis in
December of 1989. 50 ONA is really jUs~ a
series of tariffs that provide new features
that people have indicated that they wanted.

!!L., at 461-62.

G@q~gia MAmQryCall Order, at 33.
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In short, the MemoryCall decision should be viewed for

what it is -- an anomalous orde~ refleetinq the Georgia

PScts response, without the guidance of any previously

adopted or enunciated rules or requirements of its own, to

incumbent competitors' fears associated with Be1lSouth's

attempt to introduce an innovative voice messaging service

on a nonrequlated basis. BellSouth complied with all known

requirements for its service introduction and even went

beyond them. As shown above and in the record of the

Georqia proceedinq, BellSouth did not engaqe in "access

discrimination" in its introduction of MemoryCall service.

Any attempts to rely on that decision as evidence of

potential BOC abuses must be rejected.

~ As the Georgia Memorycall Order reflects, a number
of other underlyinq issues also may have influenced both the
nature and substance of that decision. For example,
BellSouth and the Georgia PSC had been engaqed in a 10ng
running disaqreement over the pSC's authority to compel
BellSouth to submit to it competitively sensitive
information, given the PSC's admitted position that it was
not permitted to withhold any such submitted information
from public disclosure under Georqia's open records laws.
That disagreement is evident in the Order's discussion of
BellSouth's submission of MeaoryCall's underlyinq costs and
cost structure. ~,~, Georgia "",oaCAll Order, at: 41
4l. This issue has since been resolved in BellSouth's favor
in Georqia courts. Another underlyinq issue was a
disaqreement between Bellsouth and the PSC with respect to
the scope of the PSC's leqal authority to requlate
MemoryCall in the first instance, qiven the FCC's apparent
preemption in Cgmputer III or s~ate regulation of enhanced
services when MemoryCall was first introduced, and the
subsequent disagreement over the jurisd.ictional nature of
Memorycall service following the California I decision. An
appropriate appreciation of influences such as these, while
not necessarily dispositive of the matter, is useful for
placing the Georqia decision in its proper context and
read.ing between the lines of the purported "findings. "
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providing us with a staffing level that I believe
is now sufficient to achieve our mission. u

opponents' use of outdated information should not be

rewardec:l.

opponents similarly attempt to portray regulatory

proce8dinqs in various states as further evidence of failure

of the ca.mission's safequards or, more qenerally,

indicators of rampant unscrupulous behavior by ~e BOCa. As

before, closer inspection reveals the distortion practiced

by these parties.

BellSouth has already addressed in detail both the

errors and mischaracterization of the Gaorqla PSC's

"findings" ot wacc••• discrimination- in the Georgia

IJporycall Qrder. K As expected, opponents continued to

distort that decision, a8we11 a& the Ninth's circuit

recoqnit10n ot it.1S Several went on to rehash, as well aa

D bA, MStatmaent at' Reed E. Rundi:, Chainaan, Federal
communications commission, on FY 1996 Budqet Estimates·
before the Subccmmittee on ComaBrce, Justice, and State, the
Judiciary and Related Aqencie., co..aittee on Appropriations,
u.s. House of Representatives, March 22, 1995, a~ p. 18.

Be11South at 32-50.

JS ba, LS...., ITAA at 18 (MLike the GeorcJia Public
Service coaaiss1on, the (Ninth ciicuitJ tgund that BellSouth
bad cl1acri.inated. aqainst C01IP8tift9 enhanced service
providers . . •• ") (eapb.asia aclded). or course, the court_ci. no such tincl1nq, ancl could have _de no such ~inclinq,

because no such question was presented to it. PUrther
exeaplifyinCJ ITAA's propensity to proaote .i.understandinq
of plain languaq., ITAA similarly distorts the court's
decision by restating the court's description of eEl "[iJn
othar words" that are totally at odds with the court's own
words:

(continued ..• )
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misrepresent, other aspects of that decision, that even the

Ninth Circuit did not find worthy of reiteration.

In the most egregious case, MCI, in a statement as

unequivocal as it is untrue, asserts that the Georgia PSC

found that BellSouth vas "usinq CPNI to identify p~rticular

customers of existinq VMS ca.petitors for 'targeted'

marketing efforts."M Not surprisinClly, HeX provided. no

citation to the Georqia psc's Order to support its

assertion. That is because, as a thorouqh review of the

Order reveals, there is no such findinq by the Georqia PSC.

15 ( ••• contdnuecl)

In other worc:1ll, CBI is cla.iqnecl to prevent access
d1scriaination only when an enlumced service
provider wishes to provide the exact sq. service
in the VAst; sau -oner a. 1:be BOC.

ITAA at 17, n.28 (.-phasis added). Tb1s interpretation was
appended to ITAA' s quotat.ion of a portion of the court' s
decision which st:at8d:

While eEl and the noncUacriaination reporting'
requir_nts are d••iqnecl to prevent SOC
diacriaination 4qa1n8t other enhanced service
providers where a SOC i. prov1dlnq its own
service, the.. safequarcls do not enable enhanced
servica providers to pick and chao.. network
serviQa el~ts to design anc:l develop enhanced
_rvlces.

ITAA at 17, quotinq c,lifornia III, 39 F.3d at 939. ot
~a., nathiN) in this passaq8 sta:tes. nor has this
c08isa1oner e~ proposed, that en is limited~ to
those cirewutances sUCJgested by lTD• .L.L., exact same
enhanced services in the exact s_ -mter. ITAA •s attempts
to place such a spin on the Ninth circuit's decision must be
reje~ed.

Mel at 29.
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Misrepresentations to the Commission of this type should not

and need not be tolerated. n

ATSI similarly asserts incorrectly that the Georgia

PSC's conclusions in the MemoryCal1 case regarding

BellSouth's use of CPRI, which was in accordance with the

commission's rules, warrants revision of those rules. D

This arfJWlent is nonsense for two reasons. First, as ATSI

beqrudc;inqly acknowledged, the Ninth circuit expressly

upheld the commission's rules and its preemption of

conflictinq state rules. l9 Second, even before the Ninth

Circuit's deci.ion, the Georqia PSC, in a proceedinq ehat

post-datec:l the MeII0ryCal:l decision, expressed its acceptance

27 1M L.L., 47 cPR section 1.24.' '!he SUM!
aiarepresentat10D already baa been perpe1:ratad· on the Ninth
Circuit. saa Mel COJDDIents, Appendix A, which is an excerpt
or tile Reply 8I:18f ot Petitioners HCX T.l~icatiQns
corporation 1n ca•• No. 92-10186, and Newspaper Association
of Aa&rica, in ca•• No. 92-70261, at 16 (September 8, 1993),
People Of tho state ot califgrnio yl Fcc, No. 92-70083 and
consolidated ca••• (Minth Circuit).

21 ATSI at: 5.
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